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International Investment Law at a Crossroads:
What role for China?

April 24, 2013, Beijing

In April 2013 the International Institute for Sustainable Development (1ISD) and its local partner, the Global Environmental
Institute (GEI), convened a roundtable workshop in Beijing, China, to discuss how to address the institutional and systemic
challenges in the investment treaty framework in order to find a balance between investors' interests and states’ policy
space. In the context of the evolving and intertwined international legal and policy framework, and given China’s position
as both host state and home state, the quest for more balance and sustainable development is particularly relevant.
Participants from the Chinese government, academia and selected enterprises attended the workshop.

Challenges and Emerging New Approaches to International Investment Law

International investment law is in flux. No other area of international law has evolved as quickly over the past 10 years, or
continues to evolve as quickly. Countries and regions are assessing developments over the past decade and have begun
designing new approaches in international investment law to address some of the challenges that have emerged. From a
host state perspective, states are becoming more concerned about the uncontrolled evolution of the investment arbitration
system, and the impacts on regulatory and policy space. Moreover, they are exploring different treaty models and regimes
that better promote investments that support their sustainable development. At the same time, home states are looking
at effective ways to access markets and resources and to protect their investors from expropriation and arbitrary measures
by the host government. How can these different means be reconciled? How can investors enjoy protection under treaties,
while allowing for sufficient regulatory space in the host state and promoting genuine long-term benefits for the host state
and its people? Experts at the meeting concluded that the new approaches should and can strike a balance between
investors’ interests and states’ policy space, and incorporate sustainable development elements.

China’s Overall Stance

Participants generally agreed that China's dual role as home state and host state provides a solid basis for China to
endorse the balanced approach and sustainable investment in international investment law. Regarding how international
investment law and its dispute settlement system should move forward, participants expressed their preference for China
to contribute actively to reforming the system rather than abandoning it altogether, as some states have begun to do.

Sustainable Development in Investment Law

In order to promote sustainable development in international investment, participants suggested that environmental
protection be enhanced through investment laws and regulations, including investment treaties, home states' laws and
soft law instruments regulating their outward investment. In the context of environmental protection and ensuring policy
space, participants noted that exception clauses in investment treaties play a supplementary role and cannot replace
drafting more limited and targeted substantive host state obligations in the first place.
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One participant stressed that it was also important for host states to undertake obligations in investment treaties and
commit to not weakening their domestic laws to attract unsustainable investment. To elaborate, the expert noted:
“it is only when host states start to ‘select’ rather than simply ‘attract’ inward investment, that the sustainable
development objective can be realized.”

Improvement of Investment Protection Standards

Extensive discussion was devoted to the Fair and Equitable Treatment (FET) provision, which requires a host state to
treat foreign investors “fairly and equitably.” Seemingly unharmful, investors have invoked this investment protection
standard most frequently in claims against states, which has opened a Pandora’s box of issues. Significantly, its
imprecise meaning and scope pose significant challenges to states’ policy space. Participants pointed to the fact that
Chinese investment treaties embody different types of FET formulations commonly known in treaties. There was
general agreement that all of those formulations were too broad and vague, leading to divergent interpretations of
arbitral tribunals. In this context, participants discussed whether China should accept the FET clause as incorporated
in the U.S. 2012 Model Bilateral Investment Treaty during the negotiation with the United States. That clause,
like some others in Chinese bilateral investment treaties, links the standard to customary international law in an
attempt to limit the standard'’s overall scope. However, experts concluded that the minimum standard of customary
international law was also not clear enough. Therefore, it was proposed that China develop its own FET formulation,
which defines the FET standard through an exhaustive list of components relating to non-discrimination, due process
and denial of justice.

Participants also discussed the provision on expropriation. This provision typically requires that states compensate
investors in cases of direct and so-called “indirect” expropriation. Indirect expropriation covers situations where there
is no transfer of ownership but the investor is nevertheless negatively affected by a government measure. Because
this type of expropriation may be understood to cover public welfare measures, one expert speaker proposed a
compensation standard based on what can be considered “appropriate” in light of the circumstances, rather than the
“fair market value” standard.

Reforms to Investor-State Dispute Settlement

Participants agreed that the central problem of the current investor-state dispute settlement system is that the
disputes involving public interests are resolved by the mechanism envisaged for resolving commercial disputes.
One expert put forward the idea to re-politicize the system by allowing more involvement through states. It was also
noted that transparency and consistency should be strengthened and that time-consuming and costly proceedings
should be avoided. One speaker referred to arbitrators as “kings with three hats,” as the arbitration system allows
one individual to act as arbitrator, legal counsel and expert witness in concurrent investment proceedings. In order
to address the problem of the independence and impartiality of arbitrators, this “three-hat problem” has to be fixed.
Other possible reform measures put forward by participants included encouraging Alternative Dispute Resolution
(ADR), introducing an appeal mechanism, establishing a permanent investment court and creating an advisory
facility for developing countries. In addition, participants called for a united and uniform force at a global level to
advance reform. Lastly, participants pointed to the importance of differentiating investment liberalization and
investment protection in terms of the applicable dispute settlement mechanism.
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Global Environmental Institute's full report of the event can be found here: http://www.geichina.org/index.php?contr
oller=News&action=View&nid=196

Comments are welcome in English to Nathalie Bernasconi (nbernasconi@iisd.org), or in Chinese or English to 1ISD's
Investment and Sustainable Development program (investmentlaw@iisd.org).

[ISD’s Investment and Sustainable Development program can be found at www.iisd.org/investment.
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About IISD

The International Institute for Sustainable Development (11SD) contributes to sustainable development by advancing
policy recommendations on international trade and investment, economic policy, climate change and energy, and
management of natural and social capital, as well as the enabling role of communication technologies in these areas.
We report on international negotiations and disseminate knowledge gained through collaborative projects, resulting in
more rigorous research, capacity building in developing countries, better networks spanning the North and the South,
and better global connections among researchers, practitioners, citizens and policy-makers.

[ISD’s vision is better living for all—sustainably; its mission is to champion innovation, enabling societies to live
sustainably. IISD is registered as a charitable organization in Canada and has 501(c)(3) status in the United States. 11ISD
receives core operating support from the Government of Canada, provided through the International Development
Research Centre (IDRC), from the Danish Ministry of Foreign Affairs and from the Province of Manitoba. The Institute
receives project funding from numerous governments inside and outside Canada, United Nations agencies, foundations
and the private sector.
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